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STATEMENT OF THE CASE
Nature of the Case
Edward Herbert Hoid appeals from the Order denying his Motion To Amend
Judgment. In April 2004 and December 2004, the district court issued orders reflecting
credit for time served as a condition of probation. No party challenged or disputed the
district court's decision to credit Mr. Hoid the 230 days against the underlying sentence
in 2004. Nearly seven years later and after a few more orders reflecting the previous
calculated credit, the district court changed its mind and decided to take away the 230
days credit. Mr. Hoid submits that the district court erred and asks this Court to reverse
the district court's decision and reinstate the previously credited 230 days.

Statement of the Facts and Course of Proceedings
The State charged Mr. Hoid with two counts of issuing insufficient funds check.
(R., pp.27-28.) In 2002, the district court issued an Order Withholding Judgment And

Order Of Probation. (R., pp.41-45.) As of September 28, 2002, Mr. Hoid had served 70
days in jail, and the district court ordered him to serve a total of 180 days. (R., p.42.)
On February 1, 2004, officers arrested Mr. Hoid for an alleged probation
violation. (R., pp.70-71.) Mr. Hoid remained in custody until April 5, 2004, wherein the
district court revoked the withheld judgment status and entered a judgment of
conviction. (R., pp.85-89.) The district court imposed a unified sentence of three years,
with one year fixed, and suspended execution of the sentence placing Mr. Hoid on
probation for an additional three years.

(R., pp.85-89.)
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The district court credited

Mr. Hoid 244 days for time served prior to sentencing. 1 (R., p.86.) The district court's
order provides, "For record purposes only, the defendant is entitled to credit for two
hundred forty-four (244) days served prior to sentencing. Sentence shall commence on
April 5, 2004." (R., p.86.) The court ordered him to serve an additional 120 days in jail.
(R., p.86.)
On November 18, 2004, officers arrested Mr. Hoid on an alleged probation
violation.

(R., p.96.)

On December 13, 2004, the district court determined Mr. Hoid

violated probation when he absconded from supervision. (R., pp.110-112.) The district
court revoked Mr. Hoid's probation, executed the underlying sentence, and ordered him
to participate in the retained jurisdiction program. (R., pp.110-112.) The district court
credited Mr. Hoid 390 days for time served as of December 13, 2004. 2 (R., p.111.)
When Mr. Hoid returned from the retained jurisdiction program, on June 13,
2005, the district court suspended execution of Mr. Hoid's sentence and granted him
probation.

(R., pp.117-118.)

The district court calculated Mr. Hoid's credit for time

served to be a total of 572 days as of June 13, 2005. 3 (R., p.118.) The district court
required Mr. Hoid to serve an additional 90 days in the county jail. (R., p.118.)
On April 2, 2011, officers arrested Mr. Hoid on an outstanding probation violation
allegation. (R., pp.133-34.) On June 20, 2011, the district court found that he violated
the terms of his agreement, revoked probation, and executed the underlying sentence

1

Mr. Hoid received credit for the 180 days served during the withheld judgment time (70
days prior to the withheld judgment and 110 days after the withheld judgment) and 64
days waiting for probation violation disposition, for a total of 244 days (180+64).
2 The district court credited Mr. Hoid the previous 244 days, the additional 120 days
served on probation, and the 26 days Mr. Hoid waited for determination of his probation
allegation (244+120+26=390).
3 The district court credited Mr. Hoid for the previous determination of 390 days and the
182 days (12/13/2004 through 6/13/2005) spent on the rider, to reach a total of 572
days.
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of three years, with one year fixed. (R., pp.149-152.) Mr. Hoid served another 80 days
prior to the court's decision to revoke his probation.

(R., p.159.) The district court's

order credits Mr. Hoid only 422 days as of June 20, 2011. (R., p.151.)
In October, Mr. Hoid filed a motion to amend judgment to correct the credit for
time served calculation.

(R., pp.156-158.)

The district court denied the motion and

provided a calculation for how it concluded Mr. Hoid was only entitled to 422 days
credit. (R., pp.158-59.)

The district court revealed that it has given offenders credit for

time served as a condition of probation utilizing its discretionary powers.

(R., p.158.)

The court stated that the credit does not count until a final commitment order is issued
and that all prior orders containing credit for time served calculations are purely for
housekeeping purposes.

(R., p.158.)

Mr. Hoid filed a timely Notice of Appeal.

(R., pp.162-165.)
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ISSUE
Did the district court err when it denied Mr. Hoid's Motion To Amend The Judgment
because it had previously included 230 days served as a condition of probation, and to
take the time away results in an increase of Mr. Hoid's sentence?
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ARGUMENT
The District Court Erred When It Denied Mr. Hoid's Motion To Amend The Judgment
Because The District Court Should Have Credited Him With The Previously Calculated
230 Days Served As A Condition Of Probation, And To Take The Time Away Results In
An Increase Of Mr. Hoid's Sentence
Mr. Haid asserts that the district court erred denying his motion to amend the
judgment crediting him for additional time served.

Mr. Haid submits that the district

court may not deny him credit for time served that the court recognized in all orders until
the most recent probation violation in 2011. Mr. Haid submits that the April 2004 and
December 2004 orders crediting him with 110 and 120 days served as a condition of
probation may not now be taken away in 2011. Mr. Haid submits that the district court
erred and asks this Court to reverse the district court's decision and reinstate the
previously credited 230 days.
Idaho Code section 18-309 governs the computation of jail time served prior to
entry of a judgment on a criminal case. The section reads as follows:
In computing the term of imprisonment, the person against whom the
judgment was entered, shall receive credit in the judgment for any period
of incarceration prior to entry of judgment, if such incarceration was for the
offense or an included offense for which the judgment was entered. The
remainder of the term commences upon the pronouncement of sentence
and if thereafter, during such term, the defendant by any legal means is
temporarily released from such imprisonment and subsequently returned
thereto, the time during which he was at large must not be computed as
part of such term.
I.C. § 18-309. The Idaho Court of Appeals has interpreted the first portion of the statute
to require that any period of incarceration while awaiting disposition of the charge is to
be credited to the defendant. State v. Albertson, 135 Idaho 723, 725 (Ct. App. 2001 ).
The second portion of the statute governs credit for time served after entry of the
judgment. Id.
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In State v. Banks, the Court held that judgment is entered when the court
imposes the sentence.

State v. Banks, 121 Idaho 608, 610 (1992).

A defendant is

entitled to credit for all time served prior to the imposition of the original sentence
regardless if the district court places the defendant on probation. Id. Idaho Code "§§
19-2603 provides that if a probationer has been arrested and probation revoked as a
result of a violation, the defendant's incarceration from the time of service of the bench
warrant will count as part of the sentence." State v. Buys, 129 Idaho 122, 127 (1996);

accord State v. Lively, 131 Idaho 279, 280 (1998). When a defendant serves jail time
as a condition of probation, however, the defendant is not entitled to the credit for that
time served. State v. Dana, 137 Idaho 6, 8 (2002); State v. Banks, 121 Idaho 608, 609610 (1992).

The rationale behind this rule is that a defendant voluntarily agrees to

serve jail time in order to receive probation; the jail time is a condition of probation.

Banks, 121 Idaho at 610. Nevertheless, the district court may credit a person for time
served as a condition of probation. See State v. Albertson, 135 Idaho 723, 726 (Ct. App
2001) ("Other type of sentence modifications are also authorized by Idaho Criminal Rule
35, which provides that a trial court may modify a sentence in certain circumstances,
including "upon revocation of probation.")
In a probation revocation proceeding, the district court addresses three issues:
First, was a condition of probation violated? Second, does the violation justify
revocation? Finally, if probation is revoked, what prison sentence should be imposed?

State v. Adams, 115 Idaho 1053, 1054 (Ct. App. 1989). Additionally, "when a trial court
has initially sentenced a criminal defendant to a definite term of imprisonment, but has
suspended the sentence and granted probation, it may not later upon revocation of
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probation set aside that sentence and increase the term of imprisonment."

State v.

Pedraza, 101 Idaho 440 (1980).
Here, the district court had the discretion to reduce Mr. Hoid's sentence by
crediting him for the time he served on probation. The district court acknowledged its
discretion in the October 14, 2011.
In April 2004, the district court very clearly informed the parties that as of April 4,
2004, Mr. Hoid had served 244 days and that any new sentencing calculations would
begin April 5, 2004. (R., p.86.) This record keeping statement provides notice not only
to the involved parties, but also to future judges on Mr. Hoid's case. It is clear that the
district court was including the 110 days that Mr. Haid served as a condition of the
withheld judgment into the calculation. Mr. Haid acknowledges that he could not have
forced the judge to give him the credit; however, once given, the district court lacked
authority to take away the credit because that would essentially increase Mr. Hoid's
sentence.
In 2004, the district court again informed the parties and other future judges that
Mr. Haid is entitled to 390 days served as of December 13, 2004. (R., p.111.) This
included the 110 days served as a condition of the withheld judgment and an additional
120 served as a condition of the April 2004 probationary order. (R., p.111.) Mr. Haid
acknowledges that he could not have forced the judge to give him the credit; however,
once given, the district court lacked authority to take away the credit because that would
essentially increase Mr. Hoid's sentence.
Again, in June 2005, the district court issued another order placing Mr. Haid on
probation. The district court's order provided notice to the parties and future judges that
Mr. Haid is entitled to 572 days served as of June 13, 2005.
7

(R., p.118.)

Mr. Haid

acknowledges that he could not have forced the judge to give him the credit; however,
once given, the district court lacked authority to take away the credit because that would
essentially increase Mr. Hoid's sentence.
As of June 2005, Mr. Haid had been put on notice that he had served 572 days.
(R., p.118.) The district court should not be allowed to take the 572 days away once it
acknowledged that he is entitled to it. (R., p.118.) To do so, would allow the district
court to change its mind and essentially increase the sentence that Mr. Haid is required
to serve. See State v. Allen, 144 Idaho 875, 878 (Ct. App. 2007) (disallowing the district
court from changing the intent of the previous orders). Mr. Haid had been informed by
the court since 2004 that he was entitled to the credit and the court's latest decision to
remove the leniency should not be allowed.

Mr. Haid respectfully requests that this

Court grant him credit for 652 days as of June 11, 2011, which includes the 572 days
calculated in 2005 and the additional 80 days served for the probation violation in 2011.

CONCLUSION
Mr. Haid respectfully requests that this Court reverse the district court's order
denying his Motion To Amend The Judgment and credit him the previously included 230
days of jail served as a condition of probation.
DATED this

ih day of August, 2012.

Deputy State Appellate Public Defender
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